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The United States excepts to-the Special Master’s
recommendation that Wyoming be granted leave to file
its Fourth Cross-Claim against the United States,
which seeks relief under the North Platte Decree based
on allegations that the United States has failed to
operate federal reservoirs in Wyoming in accordance
with federal and state laws and to abide by water service
contracts governing use of water from those reservoirs.

Respectfully submitted.
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No." 108, Original
STATE OF NEBRASKA, PLAINTIFF
.
STATE OF WYOMING, ET AL.

ON EXCEPTIONS TO THE THIRD
INTERIM REPORT OF THE SPECIAL MASTER

. BRIEF FOR THE UNITED. STATES
IN SUPPORT OF EXCEPTION

: ' STATEMENT

On October 6, 1986, the State of Nebraska petitioned
this Court to adjadicate' its claims under the North
Platte Decree entered in. Nebraska v. Wyoming, 325
U.S. 589 (1945), modified, 345 U.S. 981 (1958). The Court
granted Nebraska leave to file its petition, 479 U.S. 1051
(1987), and referred the matter to Special Master Owen
Olpin, 483 U.S. 1002 (1987). The Special Master filed his

First and Second Interim Reports, 492 U.S. 903 (1989);

112 §..Ct. 1930 (1992), which addressed various pretrial
issues. This Court -overruled -the affected -States’
exceptions to those reports. 118 8. Ct. 1689 (1993). ‘The
Court has since referred to the Special Master motions
by those States to amend their pleadings. 114 8. Ct. 1230
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(1994). On September 9, 1994, the Special Master
submitted his Third Interim Report addressing those

motions. The Court has invited the Pparties to file

exceptions to the Special Master’s Third Interim
Report. 115 S. Ct. 308 (1994).

A. The Original Proceedings

In 1934, the State of Nebraska brought an original
action in this Court against the State of Wyoming,
seeking an equitable apportionment of the North Platte
River. See Nebraska v. Wyoming, 325 U.S. at 591. In
the course of the next 11 years, the State of Colorado
was impleaded as a defendant, the United States inter-
vened, Special Master Michael Doherty was appointed to
‘take evidence, and (after a lengthy investigation) he
issued ‘a report. This Court reviewed the 274-page
. Doherty Report and largely followed its recom-
mendations. See id. at 616-617.

The Court’s 1945 decision focused on the immediate
problem at hand: the North Platte’s flow was
overappropriated, and water users in Wyoming and
- Colorado were depleting the water supply before it
reached downstream users in Nebraska. The Court
perceived a clear need for an interstate apportionment of
available water based on prineiples compatible with state
water law systems. 325 U.S. at 616-617. As the Court
explained, under the state law doctrine of prior
appropriation, “priority of appropriation gives
superiority of right.” Id. at 617. The Court concluded
that this “priority rule” should be the “guiding prin-
ciple” in ensuring that available water is fairly allocated

among the States. Id. at 618. The Court also noted,

however, that a “just and equitable” apportionment
might require departures from that principle. Ibid,
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The Court was well aware that the -apportionment
controversy was “a delicate one and extremely complex.”
395 U.S. at 617: It attempted to provide a workable
solution to.the practical problem by formulating a decree
to “deal with conditions as they obtain today.” Id. at 620.
The Court observed that if conditions “substantially
change, the deeree can be adjusted to meet the new
conditions.” Ibid. Mindful that the North Platte Basin
was experiencing a drought, the Court also concluded
that its apportionment should be based on the
“dependable .flow.” Ibid.” “Crops cannot be grown on
expectations. of average flows.which do not come, nor on
recollections of unusual flows which have passed down
the stream in prior years.” Ibid., quoting Wyoming v.
Colorado, 259 U.8. 419, 476 (1922). ; »

Having stated those principles, the Court applied them
to sequential sections of the North Platte River, from
its source in Colorado to the Nebraska-Wyoming border.
395 U.S. at 621-655; see id. at 593-607- (describing the
“natural sections” of the river). For each section, the
Court: examined Special Master Doherty’s detailed
inventory of the water supply, existing and proposed
uses, their water “requirements, their priorities

- compared to othier rights, and the downstream effect of

upstream limitations. The Court basically concluded
that established priorities should be protected from any
material increase in diversions that pose a concrete
threat to the water supply. But.the Court declined to
prohibit alleged harms that were speculative, concluding
‘that appropriate relief would be available if the threat
materializes and “promises to disturb the delicate
balance of the river.” Id. at 625. See also id. at 622-623,
626-621, 628-629, 632-633, 637, 654, 655, 657.

- Broadly viewed, the Court's decision had three

prominent features. First, it allowed Colorado and.
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Wyoming water users on the upper reaches of the North
Platte River (from its source to Pathfinder Reservoir)
to continue existing diversions, while prohibiting
certain new diversions that would diminish downstream
water supplies. See 325 U.S. at 621-625. ‘Second, the
decision established priorities ameng federal storage.
reservoirs and certain canals that.supply -water for
irrigation during the growing season. Id. at 625-637.
Third, the decision provided a proportional: allocation of
the North Platte River's natural flow from Whalen Dam
near the confluence of the North Platte and:Laramie
Rivers in Wyoming to the Tri-State Dam, just across
the border in Nebraska. Id. at 637-654.% _ :
The Court directed the parties to formulate a decree
“to carry this opinion into effect.” 825 U.S. at 657. The
resulting North Platte Decree contains a geries of
injunctions that, in accordance with the Court’s
decision, impose -specific prohibitions on water
diversions that pose an actual or impending threat to
established uses. See Decree §§ I-V (325 U.S. at 665~

669)* The Decree also contains other deﬁniﬁ;ionala;énd ‘

! Generally speaking, certain Nebraska canals that predated the

Bureau of Reclamation’s North Platte and Kendrick Projects have .

the most senior rights. 325 U.8. at 625-626, 630-631. The North
Platte Project’s Pathfinder and Guernsey Reservoirs, which store
water primarily for Nebraska irrigation districts, have seniority
over the subsequently constructed Kendrick Project’s Seminoe and
" Alcova Reservoirs, which store water primarily for Wyoming
irrigation districts. Id. at 626, 632-638.

2 The Court apportioned 75% of the irrigation season natural
flow to Nebraska and 25% to Wyoming, based on a rough pro-

portion of the respective States’ irrigation requirements and

relative priorities in that reach. See 325 U.S. at 640-646. '

$ The Decree generally follows the structure of the Court’s

opinion, imposing prohibitions beginning at the headwaters of the
North Platte River and extending to the Wyorning-Nebraska

1
1
1
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administrative provisions.. See Decree §§ VI-XV (325
U.S. at 669:672), Paragsraph X111, the so-called “re-
opeier” provision, is particularly important. In keepmg
with the Court's decision’to ‘postpone resolution of
abstract conflicts until they pose a concrete problem,
paragraph XIII provides that “(alny of the parties may
apply at the foot.of thisidecree for its amendment-or for

»further relief.” Id, at 6’?1—672 ’

B. The. Cnrre:ut Proceedmgs

In 1986"Nebraska invoked paragraph XIII of the
Decree for an order enforcing the decree and for
injunctive relief. See First Interim Rep. 2 & n.1; Second
Interim- Rep. 4. Nebraska contended that Wyoming has
violated Nebraska’s rights under the Décree through

actions of proposed actions that would deprive Nebraska

of wator Wyamang admitted the actions alleged in

border: - Thus, paragraph I of the Decree enjoins Colorado from
diverting or storing water in excess of prescribed amounts from
the source -of the North Platte River to the Colorado-Wyoming
border. -825 U.S. at 665. Paragraph II enjoins Wyoming from
diverting or storing water in excess of prescribed amounts from
the Colorado-Wyoming ‘border to Guernsey Reservoir. Jd, at 665-
666. Paragraphs. 11 and IV establish priorities among the
Nebraska canals, the North Platte Project reservoirs, and the
Kendrick Project. reservoirs, which divert water at various points
for the most part in Wyoming, Id. at 666-667. Paragraph V appor-
tions the natural flow from the Guernsey Reservoir to the Tri-
State Dam, located in Nebraska near the Wyoming border. Id. at
667-669.

4 In. 1953, this Court approved a stipulation by the parties to
amend the Decree to take into account the Bureau of Reclama-
tion’s construction and operatmn ‘of the Glendo Unit of the Pick-
Sloan Missouri Basin Program. See 845 U.S. 981. The Decree, as
modified, appeats in the appendix to Special Master Olpin’s Third
Interim Report 4t C1-Cl11.
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Nebraska’s petition, but denied that those actions
violated ‘the Decree, and it also filed a counterclaim
against Nebraska. This Court referred the matter to
-Special Master Olpin, together with several requests for
intervention by private parties. See Second Interim Rep.
5-T. ) '

1. The First and Second Interim Reports

The Special Master has supervised pretrial pro-
ceedings and discovery aimed at narrowing and defining
the issues. His First Interim Report recommended
denial of Wyoming’s compreliensive motion for summary
judgment, but left open “the possibility of summary
adjudication on any issue later in the proceedings.”
First Interim Rep. 16, 17-18; see id. at 18-37° His Second
Interim Report contained his recommendations on the

parties’ subsequent motions for summary judgment on -

four central issues in the case: (1) the Inland Lakes
dispute; (2) the Laramie River dispute; (3) the Deer
Creek dispute; and (4) the “below Tri-State” issues: See
Qecond Irterim Rep. 16-19; see also id. at 109-110
(proposed order). This Court largely accepted those
recommendations and overruled exceptions by the
affected States. 113 S. Ct. 1689 (1993)° . o

a. The Inland Lakes dispute. The Court first ruled
that Nebraska and the United States were entitled to
summary judgment on the Inland Lakes issue. The

5 The Special Master also denied the pending motions by
private parties for intervention, but gave those parties liberal
opportunity to participate as amici curiae. See First Interim Rep.
6-14. ’ ;

6 The Special Master also recommended against granting the
private parties’ renewed motions for intervention. Second Interim
Rep. 101-109. Those parties did not file exceptions to that rec-

. ommendation. See 113-S. Ct. at 1694,
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Inland Lakes are Bureau of Reclamation reservoirs
located in Nebraska. They are part of the Bureaun's
North Platte Project and serve Nebraska frrigators.
During: the non-irrigation season, the Bureau diverts
North Platte. water at the Whalen Dam, located in
Wyoming, o the Inland Lakes by way of the Interstate
Canal. Nebraska argued that Wyoming was interfering
with the. Bureaw’s water’ deliveries to the Inland Lakes.
The Court agreed with the Special Master that the

Court’s 1945 -decigion in this litigation had recognized
. the Inland Lakes storage rights and that the Lakes are
entitled to continue yeceiving water deliveries with the
same priority date as- other components of the North
Platte Project. See 113 8. Ct.at. 1696-1697. .

b. The Laramie Riwer dispute. The Court next
denied Nebraska's and Wyoming’s competing motions for
sammary judgment oD the Laramie River issues. The
- Laramie River is a North Platte tributary that origi-
nates in Colorado and flows into the Whalen-to-Tri-State
section of he North Platte River. Nebraska argued that
Wyoming had authorized storage and diversion facilities

.

on the Laramie River that would deplete that stream’s
contributions te the North Platte and would diminish
flows that Nebraska was entitled to receive under the
Court’s apportidnment. The Court agreed with the
Special Master that.the 1945 decree “did not decide the
fate of the excess Laramie waters,” and it concluded that
Nebraska could obtain injunctive relief only if it
produced evidence that Wyoming’s actions pose “a threat
of injury serious enough to warrant modification of the
decreet 113 8. Ct.at 1697-1699. .

¢. The-Deer ‘Creek dispute: The Court also denied
Wyoming's. metion for;summary’judgment on the Deer
Creek dispute. Deer Creek is a North Platte tributary.
that originates in central Wyoming and flows into the
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Pathfinder-to-Guernsey section of the North Platte
River. Wyoming's proposed Deer Creek Project would
result in the construction of a reservoir on Deer Creek
to store and divert water for various uses. Nebraska
argued that the project would deplete the Deer Creek
contributions fo the North Platte and would diminish
flows that Nebraska was entitled to. receive under the
Court’s apportionment. The Court ruled that the dispute
raised issues of material fact concerning the project’s
character and administration that precluded entry of
summary judgment. 113 8. Ct. at 1699-1700. '

d. Thée “below Tri-State” 4ssues. The Court granted
Nebraska partial summary judgment on the “below Tri-
State” issues. The Tri-State Dam, located -about. one
mile east of the Wyoming-Nebraska border, marks the

end of the Whalen-to-Tri-State section of the North

Platte River. As we have explained (see page 4 & note 2,
supra), this Court apportioned the natural flow in that
section during the irrigation season, granting 75% to
Nebraska and 25% to Wyoming. The Court did not
impose an apportionment of the North Platte River
downstream of the Tri-State Dam, because it appeared
that other sources, including return flows from North
Platte irrigation diversions, would provide sufficient
water to meet the needs in the downstream section.
See 825 U.S. at 654-655. Nebraska contended in the
proceedings below that it has a legal entitlement to use
of those return flows, because the Decree was premised
on their availability. Colorado and Wyoming responded
that the Decree protects only Nebraska’s right to divert
specific amounts of water upstream of the Tri-State
Dam. The Special Master concluded that full resolution
of the “below Tri-State” issues required further factual
development. He recommended, however, that the Court
grant partial summary judgment to Nebraska to clarify

R A s s e
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that Nebraska is entitled to 75% of the natural flow in
the Whalen-to-Tri-State section without regard to the
beneficial use requirements of the individual canals. The
Court agreed with that recommendation. See 118 8. Ct.
at 1700-170%. - _

9. The Third Interim Report

Following this Court’s 1998 decision, Nebraska and
Wyoming requested leave from the Court to amend their
pleadings, and the Court referred those requests to the
Special, Master. ‘See. 114 S..Ct. 1290 (1994). The Special .
Master’s Third Interim Report contains his recommen-
dations.: The Special Master recommended that the
Court.allow Nebraska and Wyoming each to proceed with
three of their ‘general claims pertaining to the
enforcement and modification of the North Platte
Decree. The Special Master. recommended against
allowance of two claims—one proposed by Nebraska and
one proposed by Wyoming: See Third Interim Rep. 83-
36. See generally Third Interim Rep. App. P1-D16
(reprinting Nebraska’s proposed amended petition); id. at
E1-E13 (reprinting Wyoming’s proposed amended
counterclaims and croBs-claims).

a. The Nebraska Claims. The Special Master

recommended that the Court allow Nebraska to replace
its current petition with Counts I through IIT of its
proposed amended petition. See Third Interim Rep. 36-
47. Those counts encompass the disputes that were left
unresolved by this Court’s 1993 decision, as well as
additional issues involving. other North Platte tribu-
taries, groundwater depletion, water measurement, and
the operation of federal reservoirs. ;|

Count I of Nebraska’s proposed amended petition seeks
to enjoin “the State of Wyoming from increasing its
depletion of the natural flows of the North Platte River
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in violation of the State of Nebraska’s apportionment
under the Decree.” Third Interim Rep. App. D7. That
Count reasserts and expands upon Nebraska’s
allegations in its original petition. Nebraska not only
asserts that Wyoming has violated the existing Decree
- through proposed development of North Platte tribu-
taries (such as Deer Creek), but also asserts violations
based on groundwater development and failure to
maintain proper records. See id. at D4-D5. Count I
gpecifically asserts that Wyoming has violated
Nebraska’s rights “by such projects as the proposed
Deer Creek Project, reregulating reservoirs and canal
linings in the Goshen Irrigation District and the Horse
Creek Conservancy District, and by permitting
unlimited depletion of groundwater that is hydro-
logically connected to the North Platte River and its
tributaries.” Id. at D5. See Third Interim Rep. 86-43.
Count Il of Nebraska's proposed amended petition
seeks to enjoin “the United States from violating the
State of Nebraska’s apportionment under the Decree.”
Third Interim Rep. App. D8. That Count has no
corollary in Nebraska’s original petition. It arises under
Paragraph XVII of the North Platte Decree, which the
parties added by stipulation in 1953 specifically to
address the operation of the proposed Glendo Reservoir,
See note 4, supra. Nebraska alleges that the United
States has violated Paragraph XVII “by contracting for
the use of Glende Reservoir water for other than
authorized purposes in the basin of the North Platte
River in southeastern Wyoming below Guernsey
Reservoir.” Id. at D7. Although the United States
denies that its Glendo contracting practices violate the
Decree, the United States has not objected to including

mrr— T
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* that issue (which may be resolved by stxpulat:on) in this
proceeding. See Third Interim Rep. 48-44.7

Count, HI of Nebraska’s proposed amended petition
asks this Court to modify the exlstmg Decree by
specifying “that the inflows of the Laramie River below
Wheatland are a c{)mponent of the equitable apportion-
ment of the natural flows in the Guernsey Dam to Tri-
State Dam reach.” Third Interim Rep. App. D11. That
Count also seeks to enjoin “the State of Wyoming from
depleting Nebraska's equitable share of the Laramie
River’s contribution to the North Platte River and from
lmpedmg or interfering with releases of water: from
Grayrocks Dam and Reservoir pursuant to the Gray~
rocks Settlement Agreement, * Id. at D11-D12. Count
III is an expanded version of Nebraska's original
Laramie River claim. See Third Interim Rep. 44-47.

The Spemal Master recommended that the Court
exclude without prejudice Count IV of Nebraska’s
proposeé amended petition, which asks this Court to
eqmtabiy apportion the unapportioned non-irrigation
season flows of the North Platte River between
Nebraska and Wyoming.” Third Interim Rep. App. D15.
The Master noted that “the examination during trial of
concrete non-lrrlgatlon season injury claims asserted by
Nebraska with respect to both the Laramie River, Deer
Creek, and other issues in the case will inform any
subsequent case there’ may be on the non-irrigation
season.” Third Interim Rep. 49. He suggested that an
apportionment of non-irrigation season flows may
ultimately be necessary, but he concluded that such an
apportionment, which would be an extremely complex

0 Wyoming also bas raised a challenge under Paragraph XV]I of
the North Platte Decree to the United States’ operation of the
Glendo Reservoir. See p. 18, infra.
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undertaking, should not be undertaken until the other
claims are resolved. See id, at 47-65.

b. The Wyoming Claims. The Special Master recom-
meénded that the Court deny Wyoming's request to
amend its eurrent counterclaim by adding the proposed
First Counterclaim against Nebraska and the proposed
First Cross-Claim against the United States. Third
Interim Rep. 55-64. Those proposed amendments seek to
modify the existing Decree to confirm “that equitable
apportionment does not allow Nebraska to demand direct
flow water from Wyoming for use below Tri-State Dam”
and to limit certain water diversions to Nebraska “in
excess of the diversion limits or annual velumetrie
limitations fixed in Paragraph IV of the Decree.” Third
Interim Rep. App. E6, E10. The Special Master
explained that Wyoming’s proposal, which seeks to
transform the 1945 equitable apportionment “from a pro-
portionate sharing of the natural flows into a defined and
quantified apportionment,” would “require relitigating
matters that were litigated and determined in the
original case in 1945 and largely reaffirmed in the
Court’s 1993 opinion.” Third Interim Rep. 55.% _

The Special Master recommended, however, that
Wyoming be allowed to replace its current counterclaim
with the Second through Fourth Counterclaims and the
Second through Fifth Cross-Claims contained in ‘its
proposed amended filing. See Third Interim Rep. 64-71.
The counterclaims (which seek relief against Nebraska)
and the cross-claims (which seek relief against the

8 The Special Master noted, however, that “denisal should not
foreclose Wyoming from litigating certain discrete issues contained

within those pleading amendments,” provided that Wyoming does

not attempt to “relitigate the basic apportionment formula that
was settled in 1945, Third Interim Rep. 63, 64.

EE—— R

T A



18

United States and in some instances Colorado) address
three subjects. Wyoming’s Second and Third Counter-
claims and “Second and. Third Cross-Claims seek
enforcement or modification of Paragraph XVII of the
North Platte Decree, which the parties added in 1953 to
address the: Bureau of Reclamation’s operations at
Glendo Resexvoir. See id. at 64-65° Wyoming’s Fourth
Counterclaim and Fifth Cross-Claim seek to revise the -
procedure set forth in Paragraph V of the North Platte
~ Decree for determining “carriage” losses. .Id. at 65-67.
Finally, Wyoming’s Fourth Cross-Claim “states a claim
golely against the United States for alleged failure to
_operate. federal reservoirs in Wyoming in accordance
with federal and state laws and to abide by the contracts
governing water use from those reservoirs.” Jd. at 67-7L.
INTRODUCTION AND SUMMARY OF ARGUMENT
" The Special Master’s ‘Third Interim Report proposes
that this Court-allow Nebraska and Wyoming to revise
their pleadings to allow litigation of specific disputes and
emerging concerns within the North Platte Basin,
including issues of tributary development, groundwater
depletion, reservoir operation; water measurement, and
carriage losses.. The Special Master concluded that “the
alleged problems caused by changed conditions on the
North Platte, and especially by increasing demands from
a greater array of interests, have greatly magnified the
complexities' of the controversies” and require an
expansion of the scope of issues considered beyond
“those considered between 1984 and 1945 and even those
specifically spelled out in the 1986 and 1987 pleadings.”
Third Interim Rep. 8. ,

9 Paragraph XVII of the North Platte Decree is also the subject
of Nebraska’s proposed Count I See p. 10, supra.
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The Special Master’s recommended pleading amend-
ments provide an acceptable framework for resolying the
current disputes, save in one important respect. The
United States excepts to the Special Master’s recom-
mendation that Wyoming be granted leave to file .its
Fourth Cross-Claim against the United States, which
seeks relief under the North Platte Decree based on
allegations that the United States has failed to operate
federal reservoirs in Wyoming in accordance with
federal and state laws and to abide by water service
contracts governing water use from those reservoirs.
Wyoming’s challenge to the Bureau of Reclamation’s
administration of storage water is an inappropriate
matter in this proceeding for three related reasons.

First, the North Platte Decree grants Wyoming no
right to challenge the federal government’s adminis-

tration of storage water. Tu the contrary, the Decree’

expressly states that “[s]torage water shall not be
affected by this decree,” Decree § VI, “nor will the
decree in any way interfere with the ownership and
operation by the United States of the various federal
storage and power plants, works and facilities,” Decree
§ XIL(b). See Third Interim Rep. App. C6, C7.
Wyoming’s challenge to the Bureaw’s administration of
storage water in this proceeding would manifestly
“affect” storage water and “interfere” with the operation
of federal water storage facilities. That result is incon-
sistent with the express terms and intent of the Decree,
which leaves in place the established institutions and
mechanisms for resolving disputes over administration
of federal storage water. , _
Second, Wyoming is not an appropriate party to
challenge the federal government’s administration of
storage water. The Bureau of Reclamation stores water
in federal reclamation reservoirs for release in accord-

AR
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ance with its contractual commitments to reclamation
project participants and other water ugers. Wyoming is
not-a party to those contracts and has no rights under
the Décree or otherwise to water stored in federal
reservoirs for 'private water users. The project
participants and other contracting parties, who possess
legally enforceable contractual rights to the water, are
the real parties in interest with respect to the
administration of North Platte Project storage water
contracts, and they are not parties to this proceeding.

Third, Congress has expressly provided other judicial
mechanisms to adjudicate claims by appropriate parties
that the federal government has, as Wyoming alleges,
“failed to operate the federal reservoirs in accordance
with applicable federal and state laws and has failed to
abide by the contracts governing use of water from the
federal reservoirs.” Third Interim Rep. App. Ell.
Indeed, a North Platte Project irrigation district has
brought a challenge to the Bureau’s practices in
administering storage water; that case has been briefed
and submitted, and it is awaiting decision. See Goshen
Irrigation District v. United States, No. C89-0161-J (D.
Wyo.).. See App., infra, 1a-8a (reproducing ‘Complaint).
‘This Court should not exercise its original jurisdiction
to displace fully adequate mechanisms for resolving
conflicts .among the Bureau, the reclamation project
participants, and other water contractors.



16

ARGUMENT

WYOMING'S PROPOSED FOURTH CROSS
CLAIM DOES NOT PRESENT AN APPRO-
PRIATE CLAIM FOR RELIEF IN THIS
ORIGINAL ACTION ' :

The Constitution grants this Court original juris-
diction over cases in which “a State shall be Party.”
Art. 111, § 2, CL 2. Congress has conferred on this Court
“original but not exclusive jurisdiction” over contro-
versies between a State and the United States. 28
U.S.C. 1251(b)}2). The Court has exercised its non-
exclusive original jurisdiction “sparingly,” because
claims within that grant of jurisdiction may frequently
be pursued through an alternative federal judicial forum.
See United States v. Nevada, 412 U.S. 534, 538 (1978)
(per euriam); California v. Nevada, 447 U.S. 125 (1980).
See generally R. Stern, E. Gressman, S. Shapiro & K.
Geller, Supreme Court Practice 469-471, 475 n.17 (Tehed.
1993). :

For example, in United States v. Nevada, supra, the -
Court declined to ‘exercise its original jurisdiction to
resolve the respective water rights of California,
Nevada, and an Indian tribe, noting that a Nevada district
court currently had jurisdiction over water uses in
Nevada, 412 U.S. at 537-588, and that “la]ny possible
dispute with California with respect to United. States
water uses in that State can be settled in the lower
federal courts in California,” id. at 539-540. Similarly, in
California v. Nevada, supra, the Court declined to
expand its reference to a Special Master in an interstate
boundary dispute to resolve borderland title and
ownership issues that “typically will involve only one or
the other State and the United States, or perhaps
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yarious citizens of those States.” 447 U.S. at 133.
- Instead, the Court explained, “litigation in other forums
seems an “entirely appropriate means of resolving
whatever questions remain.” I bid." :

The principles that this Court applied in United States
v. Neveda, supre, and California v. Nevada, supre, are
fully applicable to Wyoming’s Fourth Cross-Claim,
which seeks relief under the North Platte Decree solely
against the United States; Wyoming’s claim—which
alleges that the federal government has administered
water stored in federal reservoirs in violation of federal
and state laws and contractunal agz;eementsmfounders on
three basic points. First, the North Platte Decree
expressly provides Wyoming no right-to “affect” storage

‘10 The Court has applied a similar approach to its other
exercises -of original jurigdietion. For example, Congress. has
conferred on this Court “original and exclusive” jurisdiction over
controversies between two or more States. 28 U.S.C. 1251(a). The
Court has -construed’ the ‘grant of exclusive jurisdiction under
Section. 1251(a) as “obligatory only in appropriate cases,”
explaining that .the question whether a case is “appropriate”
. requires consideration of “the nature of the interest of the
complaining State” and “the availability of an alternative forum in
which the issae tendered can be resolved.” Mississippi V.
Louisiana, 118 S. Ct. 549, 552-668 (1992). See, &4¢., Wyoming V.
Oklohomae, 112 8. Ct. 789, 798 (1992); Texas v. New Mezico, 462
U.S. 554, 570-571 (1983); Californic v. Texas, 457 U.8. 164, 168
(1982) (per curiam); California v. West Virginia, 454 U.8. 1027
(1981); Maryland v. Louisiana, 451 US. 795, 739-740 (1981);
Arizona v. New Mexico, 425 U.8. 794, 797-798 (1976) (per curiam).
Qee also Wyoming v. Oklahoma, 112 8. Ct. at 810-812 (Thomas, J.,
dissenting). The Court is likewise reluctant to exercise its non-
exclusive original jurisdiction over suits brought by a State against
éitizens of anothér State (28 U.8.C. 1251(b)(3)) if an alternative
federal or state forum is available. See Washington v. General
Motors Corp., 406 U.S. 109 (1972); Ohio v. Wyandotte Chems.
Corp., 401 U.8. 498 (1971).
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water or “in any way interfere with” the operation of
federal water storage facilities. Decree 19 VI, XII(b).
See Third Interim Rep. App. C6, C7. .Second, Wyoming
has no contractual or other legal right to the storage
water at issue, which is governed by water storage
contracts between the Bureau of Reclamation and the
water users. -And third, any objections that those water
users may have to the Bureau’s water allocation
practices may be litigated in federal district court. See,
e.y., Goshen Irrigation District v. United States, No.
C89-0161-J (D. Wyo.).

A. The North Platte Decree Explicitly Provides
That The Decree Shall Not Affect Water
Storage Rights Or In Any Way Interfere
With The Operation of Federal Water
Storage Facilities

Wyoming’s ‘Fourth Cross-Claim rests on a
fundamental misunderstanding of the North Platte
Decree. Wyoming argues that the equitable apportion- -
ment contained in that Decree “was premised in part on
the assumption that the United States would operate the
federal reservoirs and deliver storage water in
accordance with applicable federal and state law and in
accordance with the contracts governing use of water
from the federal reservoirs.” Third Interim Rep. App.
Ell. Wyoming contends that the United States has not
adhered to those laws and contracts and that Wyoming
may therefore obtain relief under the Decree. See id. at
E11-E12. Wyoming specifically requests the Court to
(1) “declare that the United States’ allocation procedure
is contrary to the equitable apportionment”; (2) “enjoin
the United States’ continuing violations of federal and
state law”; and (3) “direct the United States to comply
with the terms of its contracts.,” Id. at E12. The North
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Platte Decree:does not provide & pasis for granting ‘that
relief in this forum. . .,

The -North Platte Decree  was carefully -crafted to
preserve the established system for allocation of storage
water, including the existing mechanisms for resolution
of disputes petween the Bureau of Reclamation, project
partiéipants;= and water-cdntractors. That intention is
clear from the terms of the Decree. Paragraph ¥V
gtates:

decree and the OWners of rights therein shall ‘be
. permitted to distribute the same in accordance with
any lawful contracts which they may have entered

»

into or may in the future enter into, without

| interference because of this decree.

Nebraska V. Wyoming, 325 U.S. 589, 669 (1945), modified,
345.U.8. 981 (1953); see Third Interim Rep. App. C6.
Moreover, paragraph X1I(b) states that the Decree shall

qot affect

b "-{s]uc‘h'cl' ims as the United States has to storage

_ water under Wyoming 1aw; nor will the decree in any

way interfere with the ownership and operation by

the United States of the various federal storage and
powex plants, works and facilities.

995 U.S. at 671; see Third Interim Rep. Aypp: CT. Those
provisions indicate that _Wyonﬁng(cannot invoke the
Decree to challenge how the Bureai administers storage -
water. The Decxee expressly leaves the administration
of federal storage water, including the resolution of
particular contractual disputes, t0 established insti-
tutions and mechanisms that existed prior to the North
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Platte Decree and that are independently available to the.
affected parties.™

The Court’s 1945 decision, which provxded the basxs for
the North Platte Decree, leaves no doubt that the Court
intended that disputes over storage water administration
.would be resolved through those institutions and
mechanisms, The Court specxﬁcally recogmzed that
water stored in federal reservoirs is subject to
distribution under the federal reclamation laws. 325
U.S. at 611-616, 628-629. The Court placed restrictions
on storage of water in the Pathfinder, ,Guemsey,
Seminoe, and Alcova Reservoirs to protect senior canals,
id. at 630, but the Court made clear that “storage water
should be left for distribution in aceordance Wlth the
contracts which govern it,” id. at 631.%.

This Court consxd‘ered the availability of storage
water in deciding upon a formula for equitable apportion-
ment of the North Platte River in the pivotal Whalen-to-
Tri-State reach of the river, but it did so in a far more
limited sense than Wyoming suggests. See 325 U.S. at
638-646, The Court rejected at the outset Wyorning's

1 The parties amended the Decree by stipulation in 1953 to
make one limited exception to that principle. The parties added
Paragraph XVII to address the Bureau’s operation of the proposed
Glendo Reservoir. Both Nebraskas and Wyoming have raised
specific challenges in this proceedmg to Bureau practices under
- Paragraph XVII. See pp. 10, 18, supra. Those Glendo cialms are
not part of Wyoming’s Fourth Cross-Claim.

12 Indeed, the Court formulated a definition of “storage water”
in the Decree specifically to preserve the rights provided by
outstanding water contracts. See 8256 U.S. at 681; id. at 670
(Decree § XI(b)); Third Interim Rep. App. C7. It alse declined to
include provisions in the Decree that were inconsistent with-or
were made unnecessary by—existing Burean contracts. See 325
U.S. at 632-633. The Court additionally’ recogmzed that future
contracts might alter the Bureaw’s obligations. See 325 U.S. at 632,
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contention that the Court should apportion storage
water. Id. at 638-640. The Court explained:
Certainly an apportionment of storage water would
disrupt -the system of water administration which
has become established pursuant to mandate of
Congress.in § 8 of the Reclamation Act 43 US.C.
872] -that the Secretary of the Interior in the
construction of these federal projects should proceed
_in: conformity with. state law. In pursuance thereto

all of the storage water is disposed of under contracts .

with project users and Warren Act [43 U.S.C. 523-
525] canals. It appears that under that-system of

- administration of storage water no State and no.

water users within a State are entitled to the use of
storage facilities o storage water unless they
contract for the use.
Id. at 689-640. The Court sought to _preserve the
established storage water .administration system to
enstre that water contractors.are not “deprived of the

use of a part of the storage supply for which they pay.”

Id. at 640. The Court accordingly elected to apportion
only the natural flow of the river, see id. at 640, 642,
explaining that it would take into account “the effects of

. storage” only as a factor bearing on its choice of an

appropriate basis for apportionment, id. at 640.

The Court applied that principle in selecting among
the proposed apportionment formulas. 325 U.S. at 640-
646. The Special Master recommended apportionment
through a flat percentage of daily natural flow—T75% to

Nebraska and 25% to Wyoming—that was based on a -

rough proportion of the respective States’ irrigation
requirements and relative priorities in the Whalen-to-
Tri-State reach of the river. Id. at 640-642. By contrast,
Wyoming proposed that Nebraska receive a “mass
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allocation” (705,000 acre feet) based  on Nebraska’s
estimated beneficial use, id. at 642, while the United
States -and Nebraska urged an apportionment based
either on “strict priority” or through a “block allo-
cation” system that combined both -priority and
percentage allocation features, id. at 643-644.

After comparing those alternatives, the Court decided
to adopt the Special Master’s flat percentage system.
The Court took “account” of storage water, but only in a
very limited respect. 825 U.S. at 645. The Court
explained the relevance of storage water as follows: -

As we have said, storage water, though not appor-
tioned, may be taken into account in determining
each State’s equitable share of the natural flow.
Wyoming v. Colorado, supra [259 U.S. 419 (1922)].
Our problem is not to determine what allocation
would be equitable among the canals in Nebraska or
among those in Wyoming. That is a problem of
internal administration for each of the States. Our
problem invelves only an appraisal of the equities
between the claimants whom Wyoming represents on
the one hand and those represented by Nebraska on
- the other. We conclude that the early Wyoming uses,
the return flows, and the greater storage water -
rights which Nebraska appropriators have in this
section as compared with those of Wyoming appro-
priators tip the scales in favor of the flat percentage
system recommended by the Special Master. -

Ibid. Thus, the Court considered the availability of
storage water only as one of several general factors
bearing on the relative equities among the States, and it
refused to delve into questions of how water would be
allocated among particular users, which were questions
of “internal administration,” Ibid.~ The Court should




23

adhere to that approach here and decline to prawde 2
forum in this, proceeding for litigating claims. concerning
specific allocations and deliveries of storage water.”

Special: Master Olpin recommended allowance of
Wyoming’s Fourth Cross-Claim on the rationale that
“Wyoxmng’s posxtwn is not unlike Nebraska’s position in
attempting. to prevent ciepIetmns of Horse Creek flows
into the mainstem below Tri-State Dam.” Third Interim
Rep. 70 n.170. The two claims, however, present a
: fundamentaily different situation’ with respect to the

exercise ‘of original jurisdiction. Nebraska’s Horse

Creek claim presents a bona fide dispute with Wyoming

over whether the North Platte Decree gives Nebraska

an entitlement to the allegedly depleted flows. The
dispute between those two States over the mterpretatmn
and application of the Decree cannot be resolved in any
other forum. See id. at 41-48. By contrast, Wyoming’s

Fourth Cross-Claim against the United States does not

seek to interpret, apply, or modify any provision of the
_North Platte Decree. Instead, Wyoming seeks to
‘enforce legal and-contractual rights that exist entirely

apart from the Court’s Decree in this case, Indeed, as we
explain below, Wyoming is not a real party in interest

18 Indeed, the allegations contained in Wyoming’s Fourth Cross-
Claim are strikingly similar to the arguments that Wyoming
made—and the Court rejected—in the earlier prcceedmgs
(including Wyoming’s request for an apportionment of storage
water). See¢ Exceptions of Defendant, The State of Wyoming, to
the Report of Michasl J. Doherty, Special Master, No. 6 Orig.
(Q.T. 1044) at 16, 17-18; Brief of Defendant, State of Wyoming,
No. 6 Orig. (O.T. 1944) at 47-57, Wyomlng argued then, as now,
that Nebraska water users were receiving excessive quantities of
storage water in violation of the reclamation laws. The Court
declined to resolve those claims. See 825 U.S. at 640 (denying
Wyoming’s request for an apportionment of storage water).
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with respect to those legal and contractual rights, and
the real parties in interest may obtain adjudication of
their rights in other federal judicial fora.

B. Wyoming Is Not An Appropriate Party To

Seek Enforcement Of Legal And Contractual
Rights With Respect. To The Bureau Of

Reclamation’s Administration Of Storage
Water

Wyoming’s Fourth Cross-Claim should be disallowed
for the additional reason that Wyoming is.not the
appropriate party to challenge the federal government’s
allocation of storage water. As this Court recognized in
its 1945 decision, the Bureau of Reclamation. is obligated
to distribute project storage water in accordance with
specific contracts between the Bureau, project partici-
pants, and other water users. See, 6.9 825 1.8, at 631,
632-638, 639-640. Those entities have a direct interest in
ensuring that the Bureau adheres to the water contracts
and the relevant provisions of federal and state law.
They—and not Wyoming—are the’ real parties in
interest in any dispute over the allocation of storage
water. See, 6.9, Maryland v. Louisiana, 4561 U.S. 725b,
737 (1981) (“A State is not permitted to enter a contro-
versy as a nominal party in order to forward the claims
of individual citizens.”). See also United States V.
Minnesota, 270 U.S. 181, 193-195 (1926).

Wyoming has ¢ ntended that it is geting in its
sovereign capacity to protect its equitable apportion-
ment. That sovereign interest, however, is minimal
insofar as Wyoming has no direct interest in the storage
water apart from the interests of a particular class of

Wyoming water users who have water contracts. By its

terms, Wyoming's Fourth Cross-Claim is concerned
solely with the Bureau of Reclamation’s method of

o E
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“allocatling] storage water” among Nebraska and
Wyoming’ water users. Third Interim Rep. App. E11.
Any changé in that aHocation would enure to the direct
benefit of only those Wyoming -water tisers who have
contracted for water. As the Court has explained, a
State may asser “‘quasi-sovereign’ interests” in an
original action, but “th[at] principle does not go so far as
to' permit resort to [the Court’s] original jurisdiction i in
the name of the State but in reality for the benefit of
parmcular individuals, albeit the State asserts: an
econemic interest in the claims and declares their
eunforcement to be a matter of state policy.” Oklahoma
ex rel. Johnson v. Cook; 804 U.S. 387, 398-394 (1938, i
This Court properly takes into account “practical”
considerations in determxmng whether to entertain an
omgmal action. See Texas v. New Mewico, 462 U.S. 554,
570(1988). Wyommg’s doubtful status as an appropriate
party to challenge the Bureau’s administration of
storage water would, as a ‘practical matter, adversely
affect the progress of future proceedings before the
; Specxal Master, which have already consumed nearly
eight years in pretrlal litigation. Wyoming’s standing to
assert the Fourth Cross-Claim would likely become a
matter of htxgatmn Compare- Wyoming v. Oklahoma,

14 To the extent that Wyoming claims indirect benefits from the
use, of that water within its borders, its claim would appear even
moreé tennous than the claim of derivative injury, based on lost tax
reyenues from decreased private coal sales, that was put forward
in Wyoming v. Oklahoma, 112 8. Ct. 789, 798-799 (1992). Three
Members- of the Court ‘questioned ‘whether that claim of injury
provided- an -appropriate- basis for the exercise of original
jurisdiction. -See id. at 812 (“In my view, an entirely derivative
injury of the type alleged here—even if it met minimal standing
reqmrements——wauid not, justify the exercise of discretionary
original jurisdiction.”) (Thomas, J., dissenting).
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12 S. Ct. 789, 804-810 (1992) (Scalia, J., dissenting). In
addition, the Court would face the question of whether to
allow intervention by the numerous water users who are
parties to the water contracts at issue, or whether to
construe their contractual and legal rights in their
absence. It is entirely unnecessary to complicate this
proceeding with those questions, because an-
other judicial forum exists to resolve any questions over
the Bureau's practices.

C. The Federal District Courts Provide
Alternative Fora For Resolving Challenges
To The Bureau Of Reclamation’'s Adminis-
tration Of Storage Water

This Court exercises its original jurisdiction “with an
€ye to promoting the most effective functioning of this
Court within the overall federal system.” Texas v. New -
Meaico, 462 U.S, at 6570. It is “incline[d] to a sparing use
of [its] original jurisdiction so that [its] increasing
duties with the appellate docket will not suffer.”
California v. Texas, 457 U.S. 164, 168 (1982) (per
curiam). Accordingly, the Court generally will not
entertain an original action if another suitable forum is -
available. See, e.g., California v. Nevada, 447 1U.8. at
133; Arizona v. New Mewxico, 425 U.S. 794, 797 (1976) (per
curiam); United States v. Nevada, 412 U.S. at 538;
Washington v. General Motors Corp., 406 U.S. 109
(1972); Ohio v. Wyandotte Chems. Corp., 401 U.S. 493
971). | o iy

The federal distriet courts are appropriate alternative
tribunals for litigating claims respecting the Bureau of
Reclamation’s practices, including its administration of
storage water. Those courts possess clear practical
advantages as fora for resolution of such claims. The
federal district courts in the arid western States are
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proximate. to ' the real parties in interest, they typically
are well versed-in‘local conditions and the pertinent law,
and they are well equipped to undertake the factual
-inquiries that those suits may entail with minimal
expense to the parties. In addition, their decisions are
subject to judicial review by the regional courts of

appeals.and ultimately by this Court. e

When- this Court crafted the North Platte Decree, it
fully . understood that the lower federal courts were
capable of resolving disputes over specific water

allocations  under the reclamation laws. See Nebraska v.

Wyoming, 825 U.S. at 612:615 (citing and quoting Ickes
v. Fow, 800 U.S. 82 (1937); Ide v. United States, 263 U.8.
497 (1924), and other reclamation cases that were
initiated in lower courts). Since that time, this Court
has routinely considered a broad variety of reclamation
issues through judicial actions that were first brought
in district court. See, e.g., TSI Pipeline Project v.
Misgour; 484 U.S, 495 (1988); Nevada v. United States,
- 463 U.8. 110 (1983); California v. United States, 438 U.S.
645 (1978); United States v. Tulare Lake Canal Co.,
536 F.2d 1098 (9th Cir. 1976), cert. denied, 429 U.S.
1121 (1977). See also Ivanhoe. Irrigation District v.
McCracken, 857 U.S. 275 (1958) (on appeal from state
ecourt). . . .

- There is.no reason to exempt the North Platte Basin
from the operation of familiar institutions or from
recourse to traditional mechanisms for relief. We
accordingly submit that challenges to the Bureau’s
allocation ‘of storage water should be presented to a
federal district court. - Indeed, the Goshen Irrigation
District, 2 Wyoming water user, has filed a complaint
against the United States and the Bureau of
Reclamation seeking to enforce its contractual right to
storage water under the North Platte Project, raising
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arguments that are essentially identical to those that
Wyoming presses here. See Goshen Irrigation District
v. Uniited States, No. 089-0161-J (D. Wyo., complaint filed
- June 23, 1988). That case is currently under submission,
and the parties are awaiting a decision from the distriet
court. ‘ ,

Special Master Olpin’s rationale for supplanting the
district court is unpersuasive. He -suggested that
because neither Wyoming nor Nebraska is a party to the
Goshen litigation, the federal distriet. court “does: not
have jurisdiction to consider whether any violations that
may be proven on the part of the United States will have
the effect of undermining the 1945 apportionment.”
Third Interim Rep. 71. But the fundamental question
posed—wherever the claim may be presented—is
whether the Bureau has violated any water users’
rights. If the court concludes that the Bureau has
violated those rights, then it can order the Bureau to
provide appropriate relief to cure the violation. And if
that court concludes that the Bureau has not violated
those rights, then.there is no threat to Wyoming’s
apportionment. In either event, the court must act in a
manner consistent with this Court’s North Platte
Decree, and Wyoming’s apportionment will therefore be
secure. See Hinderlider v. La Plata River & Cherry
Creek Ditch Co., 304 U.S. 92,.106 (1938). (an interstate
apportionment “is binding upon the citizens of each State
and all water claimants”). a :

Special Master Olpin also suggestéd that “[t]he
situation is comparable to the Court’s previous taking of
Jurisdiction over the Inland Lakes issue even though at
the time of Nebraska’s initial petition in 1986 a case was
pending in Wyoming federal district court in which the
Wyoming State Engineer was attempting to litigate the
same question against the Bureau of Reclamation.”
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Third Interim Rep. 71. The Inland Lakes dispute, how-
ever, ig plainly distinguishable, because that dispute

‘centered - on.a: disagreement between Wyoming and

Nebraska over the interpretation of the North Platte
Decree: itself.” - By: contrast, the storage water dispute
does  not invelve any interpretation, application, or
modification of the Decree, which unequivocally states
that storage water “shall not be affected.” Decree § VI
(825 U.S. at 669): Wyoming’s allegations rest instead on
independent sources of legal rights and duties—"the
contracts governing use of water from the federal

reservoirs” and “applicable federal and state law.” Third

Interim Rep. App. E11."

15 As this Court explained, the fundamental issue was whether
“the decree entitles the Bureau to continue its longstanding
diversion and storage practices.” 113 S. Ct. at 1696. This Court
ruled that “[t]he decree did not explicitly establish the Inland
Lakes’ priority,” but “the evidence from the prior litigation
supports the conclusion that the Inland Lakes’ priority was settled
there.” Id. at 1697. ‘

16 The Speeial Master also appeared to suggest that this Court
should displace the district court be¢ause the United States had
raised a sovereign immunity defense in the Goshen litigation.
Third Interim Rep. 71 n.173. As this" Court has recognized,
Congress alone may consent to a suit against the United States, and
the Executive Branch therefore has an obligation to raise
sovereign immunity where there is a legitimate question whether
Congress has authorized suit. See Minnesota v. United States, 305
U.S. 882, 388-389 (1939). The fact that the United States raised
that defense provides no justification for the Court to exercise
jurigdiction here, Indeed, a meritorious sovereign immunity
defense would bar suit in this Court as well as in district court. Id.

- at 386-887. The sovereign immunity argument raised in the

Goshen litigation rested on a literal interpretation of the sovereign

fmmunity waiver contained in the reclamation laws, 43 U.S.C.

390uu, which allows joinder of the United States under certain
conditions, The United States’ interpretation of that provision has
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I sum, this Court’s North Platte Decree should not

disable the federal district courts from resolving issues
concerning the federal government’s administration of
storage water. The contractual disputes at issue here—
like the.“ownership and title questions” at issue in
California v. Nevada, supra—should be resolved in the
lower courts, which would normally resolve such claims.
See 447 U.S. at 133. Those courts provide a superior
forum for resolving complex "questions of contract
administration with the full participation of the water
users, who are the real parties in interést with respect
to those claims. 4

CONCLUSION

The Court should reject the Special Master’s
recommendation that Wyoming be granted leave to
assert its Fourth Cross-Claim. ‘
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not been followed in subsequent judieial decisions. See, e.g.,

Westlands Water Dist, v. Firebaugh Canal, 10 F.3d 667, 673-674
(9th Cir. 1993). Those decisions have been brought to the distriet
court’s attention in the Goshen litigation. ' :
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